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f-fﬁ Kennecott was orally informed that "we need to apply for...[a

WPDES] permit to dischar ge.,.procass plant tailings into our waste
containment site... ." Subseguently, DNR told Kennecott that

such a permié was not necessary. On November 1, 1976, the Public
Intervenor filed a declaratory ruling petition,with the Bapartment;'
asking whether a WPDES permit was necessary for o tailings pond

as proposed by Kennecott, which would leak 27.8 gallons per minute.
A ruling was never issued on that petition. Late last summer,

a WPDES permit was issued for the Jackson Iron Company tailings
pond, which was élready 1eakin§ &t a rﬁte 6f 326 gaLKOns ﬁer
mznute. What lndustry does nnt yet know is when does a talllngs
pond - leak at a. suf 1a1ent.rate so a% to be classzfze&,as a

point source of pcllutlon requiring a WPDES permit.

For a long time, Kennecott &md not know 1f the solid waste

laws applied to mining. For example, an internal December 5, 1975,
memo said, "the WDNR's oscillating their opinion re {sclid waste

‘rules] to the point that I advmse we app&' for-a lwccm*m " An

earlier 1975 memc samd, “kgaan the so0lid: waste ssctlcn is creating .-
confus;on. I am nct clear whether we need elther, nona or both

of the [solid waste] licenses." The legislature and the Depa:tment

clarified that issue on March 14, 1979. However, industry should not
need to wait three and oneﬁhélf,yaars for sﬁch an answer.
The third objective of adminiétrative ruleé to control
mining waste should be very tough and complete pratactimn;cf
the enviromment from those mining wastes. An exwunple of éhe

very large danger pyritic wastes will pose for the environment

is found in a December 3, 1976, Kennecott memo. In that memo
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is found the sentence, "Other lesser envirommental concerns are:

clean-up of approximately six”byrite acid burn areas within the
proposed open pit parameter." Apparently, these acid burn areas
were a result of sludge surging to the surface and spilling into
the open environment [from pipe casings in explo?atory drill
holes]. These acid burn areas existed several years after explora-
tory drilling had ceased. Compare this sSmall damage the the
environment with the potential that exists firom millions upon
miliions of tons of pyritic waste rock and tailings that-will
be placed in the enviromment as miniﬁg waste. Complete environmental :
protection from metallic mining wastes is a par'mount cbijective N
of the ru;és;yéu wili_wﬁiteg; ' - '

The third-ahﬁééﬁive 6f tﬁe rule;mékihg process.éhéﬁlé be

to maintain the consensus approach to problem solving, which

has been a landmark characteristic in much of the mining process
for the last two and one-half years. Two days after Kennecott saw itsif

mining permit application hearing adjourned in November of 1976,

a Kennecétt afficial<told his superibrs what had’becomérpainfully

obvious, ) - - ' : L.

Getting into bed with environmentalists might
Tub raw with meay of our colleagues, but in this
day and age I cannot recommend a beétter course
of action for expedition of our project.

Robert L. Russell, Exxon's manager ¢f the Crandon Project, gave
a presentation in New Orleans in February of 1979. He talked of
the new mining legislation and said in part,

~“ti .. Perhaps one of the most surprising results
of this consensus approach to solving environmental
problems was the eventual realization that all sides
were really closer together in terms of attitude
and position than they had ever cared to admit....
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As tD the work of the Metallic Mining Council, he said:

“?hexa is the expectation on the parts
of the environmental groups, industry and
state government that the results will be:
reflective of a truly constructive consensus
approach similar to that experience in the
development of the mine reclamation law in

*1977... . [I guess that what I am saying
is that ... resultsiare best achieved when
all sides of an issue work together in the
spirit of cooperation.l

. THE ﬁEEB FOR . PUBLIC PRRTICIPBEIGN

Good administrative rules are bnllt‘around the twin
concepts of clear standards and-well-establzshe& procedures for

decision-making. The need to establish decision—making processes,

.whlch ‘are expedmtmous, faar and publlc aannot he over—statad.~._j'

Many oﬁ the fallures surxoundzng the Kennecott mlnlng
venture center around the lack of a clearly defined process by
which industry, DNR staff and an&ironmgntalists could clearly and
fairly have their day in court. This council, in drafting new

admlnlsfratlve rules to regulate mxnxng wastes, will have an

'opportunlty to draft hearlng pxocedures whmch should 1nsure that

such failures do not reo&aur.f

There will be resistance by'some tc-a very open procass of
dewision~making. There will be compldints raised that openneéé
and full due process rights will slow decision-making and will
detract from the appropriate role of the experts in the .
decision-making process. Our experience with the Kennecott
mining permit application effort, should cause you to rejéét

both complaints rapidly. Some examples are in order.




First, at the close of mining, Kennecott proposed to 1ééve
a 56-acre, 285-foot deep 1akéfto_be located some 300 feet from
the Flambeau River. The water hear the top of the pit lake would
flow westerly toward the Flambeau River. The issue was whethér
the water near the top of the open pit lake wvuid be contaminated.
The company alleged it would not because the lake would be-
| come meromictic. A meromictic lake is one that does not turn
over seasonally. Because the lower levels cf the mercmictic lake

would contain the heavy metals and other enﬁirunmeﬁtally dangercus:

materials, the theory was devélcped that there would be no potential-'5

danger to pollution of the Flambeau River.

- The Februaxy 3, 1976, D&R EIS samd, “Regardless ef the
meth&d of fxlllng the pzt, the 1ake waul& eventually ﬁecome

meromictic.” The EIS does not state who reached that conclusion,

and upon what information, if any, it was based.

‘Despite DNR staff's absolute declarations that the lake

would become ﬁmromlctlc, Kennecatt was told as early as 1973

by.oné af its consultants that it could not- Be ascextalned

with certamnty whether the lake would be merqmmet&m or not.

Even more disturbing is an April 21, 1977, letter sent by Kennecott

which said in part, "Our recent investigations indicate that the

lake would not become mercmictic...."
It was and is the public hearing process, including a

comprehensive discovery process, which helped focus this most

critical issue of whether the Flambeau River could become con-—

taminated by the open pit lake, which in retrospect, may or may

not become meromictic. The decision~making process cannot rely
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solely upon well-edited reports as a basis for méking the critical

policy conclusions.

A second example of the ﬁéed for full public participétion
involves the Kennecott‘éecisiqn on how it classified mineralized
versus non~minerali;ed waste. -.During discovery prcceeﬁings,
Kennecott was asked how they reached the conclusion of what

was non-mineralized rock that could be put on the outside

of the waste containment area and that which would be stored in-
side an allegedly impervious clay core dyke. Kennecott answered thatjf

material which contained less *+han 5% sulfide was viewed as

non-mlnerallzad waste rock. When asked why the number 5% was
chosen, the Kennecott employea responded, “Agaln, T think it

was mare or less an arbltrary numbar “ The wmtness further

testmfxed that there was no llterature survey conducted prior to
selection of the 5% figure. There was no field testing done
prior to the decision to use the 5% figure. bIn light of the six
aczd burn areas I talked about earlmer, this in Ltself 15 mmst
1nterestlng. During my dxscovery efforts, I was not aole to
ascertaln whether any labcratezy work had been dOne hy or for
Kennecott or the D2 on aazd mine dxaznage generatlon rates
pased on waste rock with less than 5% pyrites. My personal

conclusion is that none were done. This Council has heard wit-

nesses tell them that such laboratory tests can be done for

as little as $500 for one test and $800 for two tests.
In short, the delineation between mineralized and noﬁ—
mineralized waste rock is a subject which received minimal

attention in both the Kennecott mining permit application and the

DNR EIS. It was only through a contested hearing process that

N
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- an understanding of how that characterization decision was made ‘ f
and whether it was sound poliey came to be understood.

A third example of the need for full disclosure of informaticn
to the public and to the regulator involves the question of |
base line data gathering and verification. On_Aﬁril 19, 1976, a
memo was written heéwaen two Kennecott employées dealing with
monitoring of water quality. The memo said in part,

"A meeting was called to discuss with [our
environmental consultant] and [our testing
laboratiries] repeated sloppy reporting of
résults, anomaldus results, and [consultant
laboratories} inability to reproduce EPA
standards on two occasions...  .[consultants
laboratoryl could not adequately explain the
results of the EPA 'blanks' nor could thev
satisfy my 1nqu1rzas regarding typographlcal
errors and inconsistent ‘'significant figures
on their report sheets.... Furthermore, I
“discovered that [our environmental consultant]
has not been followlng EPA racommandatmons
during their sampling."

Obviously, a well-established vexification program betwean
DNR and industry will minimize errors in base line gathering.
However, publlc confldence cf such a base 1ane aata gatherzng
andnvexlflﬁatlon“praqram wxll only be estahlmshed through
processes whlch guarantee full due'prccess to’ envmranmentallsts
and local units of government. _

A fourth example of the need for full heaxing rights involves
tailings. Tailings may be appropriate material for backfill
during an underground mining operation. The DNR EIS in describing
the underground mine éperation that would follow the open §it mining
by Kennecott said, "The course fraction from the tailings

contain up to 50% pyrite and would be unsuitable for f£fill due

to fire hazards." Exxon has made the preliminary announcement

+hat it intends to add a fleoatation unit at its concentrator

- P




v
.

so as to be able to remove the pyrites from the remainder of

the tailings. Thereafter, Exxon tentatively plans to use a good
portion of the separated pyrites as backfill. One wonders if
Exxon pyrite tailings are unsuitable for £ill due to fire hazafds,
or whether there is a scientific distinction in the nature of

the pyrites between Ladyscmith and Crandon? of is DNR wroﬁg in
asserting that the Kennecott tailings ére a fire hazard? Whataver
the answers to these questions may be, it is clear that - public
hearing process is most necessary to feel comfortable with

the final decision.

In short, what mﬁy appear to be a fact in.one day m&f be,
'_dponﬁfﬁrthsr;teflecﬁi@ﬁgfnoﬁééQfact_atﬁallgﬁuqnegaﬁﬁﬁhaf§g$t?ways;
our natiéﬁ.haé éeéiséé-tduscr£zéut.faétrfxoﬁ é&éhﬁis a f'sla .
due process hearing. The administrative rules that you are about
to write should insqre that Wiscﬁnsin citizens will be able to
distinguish between myth and fact when making decisions abdut_

the enviromment and metal mining.

WETLANDS PROTECTION

Section NR 1.95 of the Wisconsin Administrative Code
directs staff of the Department of Natural Resourcés to presefﬁe
and protect wetlands from harmful effects bj\every lawful means.
DNR is generally charged with protecting wetlands under
authority found in Chapter 144 of the Wisconsin Statutes.

Sec. 144.83, Stats., requires the Department to insure miﬂi—

mization of the disturbance to wetlands by metallic mining

activities.




What does, "minimization of disturbance to weﬁlands,”
mean? One mining company conéultant said of this phrase
in late 1977,

A specific compromise in wetlands policy has
been avoided intentionally by all parties. The

standard 'minimization of the use of wetlands'
has been used to effect this situation.

I don't agree with this analysis. The legislature has geveral

alternatives in dealing with wetlands and mining. The standard

it chose was extremely high. Next to autright-érahibition of

use of any wetlands under any circumstan es, ‘the, leggslatnre i
R . S SRR w S PE aa e

selected the next highest standard, wiviealy dEeect &hat wetlands
: C44¢uuwwﬂﬂ

are not to be usedéznles‘ abseiutely ne¢essary.

The leglslature has not defzne& tha term "mmnzmxzatxon af

disturbance to wetlands." This will be a responsibllity of this )

committee. It will be one of the more significant actions you

take.
As you grapple with the guestion of defining minimizatios &
of disturbance to wetlands, one must remember that the mining

companies will insist that wetlands are a necessary place to

deposit metal mining waste. I caution you to remember that such

a claim may represent more political rhetoric than-technical

reality.

For example, Kennecott consistently told whoever asked

that they needed thirteen to nineteen acres of wetland in order

to construct their 156-acre waste containment area. In fact,

this was not the case.

-10-




t On February 26, ;976, a Kennecott official wrote,

The Corps will review .the public comments
and then decide whether Flambeau Mining Corporation
will be required to submit an environmental
impact statement or not. If an environmental
impact statement is required, it would take
a year and a half to two years to get the
Corps:: approval. An alternative to this would
be to decrease the waste containment area by
nineteen acres and stack the waste higher.

This would be difficult to do and is not

a good alternative, but the threat may be
enough to cause the Corps to negotiate with
Flambeau Mining Corporation to make a land
trade and allow us to proceed with present
plans without an environmental impact statement.

On April 9, 1976, the same official wrote another memo-

randum, which said,

- As an alternative, we could redesign the . .
wastEchntainment:araagvsbgthat'thé‘ddr?é.- e
does not have any'jutisdi&tiéﬁ”é?et’tBE'yrojeﬁt;- a
I feel we should reject this alternative for
the following reasons:

1. We do not intend to start the project this
year because of economic conditions and this

delay will not materially hurt us;

2. Through some technicality or change in the

law, the Corps could get jurisdiction over this
project immediately stop it until an environmental
impact statemeat is prepared; SRR

3. By getting an;énvircﬁmaﬁtalgimgacﬁ_statemsnt
from the State of Wisconsin and one from the
Corps of Engineers, there is hardly any way that
an environmental grolp can intercede to stop this-
project or harass the project at a later date.

On September 25, 1978, this official wrote,

If the Corps of Engineers ‘has to prepare an
environmental impact statement, they will add
another year to the permit system to mine at
Flambeau (we have planned to revise our Mining
Permit Application to cut out this 19 acres of
wetland area so we do not have to involve the
Corps of Engineers in our project).

~11




e e a1 83 e AN oo 78 o i s B WD bl

On March 6, 1979, while under oath, the technician who .

designed the waste containment area for Kennecott testified

that based on stability analysis, foundation conditions, site

view, and technical investigations, the wetlands could be avéiaed.
In summary, when this council defines minimization of dis-

turbance of wetlands, a very strong presumptién should be

created in the regulations against use of wetlands. The burden to

overcome the presumption should be on the applicant seeking

to mine if it chooses a wetlands location. A contested case

hearing will be the appropriate vehicle to test the applicant's

claim of impossibility to select a non-wetland site for ﬁining.

activity. ©oos

POLITICAL BOUNDARIES AND WASTE CONTAINMENT AREAS

Exxon is in the very preliminary process of identifying
potential ‘sites for its mining wastes. Areas under consideration

inzlude those with some wetlands.

In matérials that have been circulated by Exxon, it would

appear that political bbundaries-aré”being'edﬁsidepgd aS*fathrs

in the selection process for mining wasteé, ?ﬁislcdﬁncil, through
rule-making, and Exxon, in its site selection pro¢éss, must coﬁsider
whether political boundaries are relevant in the selection of
environmentally safe storage areas for mining waste. For example, if

site X is an ideal site for the location of mining wastes except

for the fact that it is too small, and if site X could be‘éxpandad

by crossing a town or county line, then should not the company

be reguired to select site X over a less attractive but larger

alternative.

R B



Tn short, should political boundaries have any role
in the selection of waste sites, particularly as that might
impact on the availability or non-availability of upland sites

not containing wetlands?

REVIEW OF NR 131 PRIOR TO EXXON APPLICATION

Sometime this fall, Exwxon will be applying for a pros-
pecting permit, pursuant to the prqvisions of Administrative
Code Chapter NR 131. Prior to théﬁ application being filed,
and prefexably at its next meeting, I would recsmména that this
Council review this administrétive code chapter ané receive
public comment on whether any or all of 1ts prov1s;ans shculd
be updatad eror to its ﬂtlllzatIOR by Exxon.' Is NR 131 in the
best shape possible before we use it as a basis for a major
environmental policy decision? Based on the greah édeal of
knowledge all of uskhave gained in the last year the Metallic

Mining Council has worked, are there additional thoughts or

con51deratlons Whlﬁh shculd be 1ncorporated lnto the adman;stratlva _ﬁf

rules? ‘E%%on -should not’ be ambushed and the envxranment shculd

not be short changed by any possible 1nadequacxes in NR' 131. A
quick look by all concerned at these provisions would be appro-
priate. |

Four areas of immediate interest come to mind regérding NR 131.
First, the confidentiality provision of NR 131.13 is probably
unduly broad. Even when read in conjunction with NR 2.19 of the
Administrative Code, one is impressed with the excesses of secrecy
contained in the current language.

SeCOnﬁ; there appears to be increasing reason to believe
that there is a poténtial for environmental problems associated

ey
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with leachate from waste rock pxles asgsociated with zinc and

copper mining. In light of Kennecntt s failure to develop

either a laboratory and/or field testing program in order to

determine the leachate associated with its wagte.rock from the

proposed Ladysmith mine, it appears appropriate to consider

requiring waste rock leachate studies as a condition of the

prospecting permit. If this pelicy'abjective is to be

achieved on a uniform basis,.&R 131 will need to be amended.
Thlrd, s0c1ety is beccm&ng ever~1ncreaszngly aware of the

problems associated with asbestos materlals. cgns1dexatmon should

be glven to amend;ng NR 131 to requlre as a condmtmon of pros~

&

"’3.?pect1ng pexmmts a study Gn the characterlstlcs af "ashestos ﬁ,

or asbes:iform mlnerals thhmn th. ore body ané assoclated

waste rock.

Fourth, testimony received from an environmentalist in
Minnesota would suggest that this state ought to be concerned
thh tha nature of the ahemlcalb that are ube& 1n the separatlan

prccess wzthln a concantxate& plant. The &etallxa anlng Caunc1l

will consxéer the deveiaymenﬁ of rules Whlch regulate tha use-
of such chemicals in the concentration process. However,
laboratory and on~site tests should bé conducted on such
concentrate reagents during the pilot plant program conducted

as part of the prospecting program. NR 131 should probably

reflect this requiremént.

wl -




--_:lodatlmn so, as,. ta consxdmr what, if any, relatlunshlp the two unlts

”' of government have to each other. I belmeve that such a maetlng ."4”

METALLIC MINING COUNCII AND MINING

INVESTMENT AND LOCAL IMPACT FUND BOARD RELATIONSHIP

The 1977 session of the Wisconsin legislature created two

agencies to assist citizens of Wisconsin in handling the impacts.
of metallic mining. The Mining Investment and Local Impact

Fund Board assists local communities in hanﬂiiﬁg social, economic
and political problems associated with new metallic mining
operations. The Metallic Mining Council assists local com—
munities in areas invbl?ed with environmental iﬁp&éts of mining.
I would strongly racoﬁ&énd that the ImpactlBQard and the Metallic

Mining Council plan a joint meeting at a Northern Wisconsin

would be useful.

PYRITE WASTE

Thm Watalllc M&nlng Councll should develop a publlc pOllCY

posztmon cn what mln;ng companles should be Qrepared,to do wmth B __._ 

the mmll;ans upon mllllons of tons cf pyrlte that w111 rasult fxam :

their mining activities. The council should seriously consider

developing a rule which will prohibit mining companles from
placing pyrite waste in either above ground sites or in any other

area which would bring them in contact with ground or surface

water. Necessarily then, mining companies would be expected to

separate pyrites in the concentrating process and sell them or

use them as backfill. These standards may need some flexibility

to recognize unigue problems.

~15-




This Council has heard some rather gloomy testimony
regarding the marketability of pyrites, but the Kennacatt-

files provide a slightly different perspective. A December 4,.

1978, Kennecott letter said in part,

In summary, what we have determined from all of
those studies was that yes, there is a market for
pyrite but, in each case, the potential customer
would not commit themselves with an affirmed delivery
date. Our present plans for the Flambeau project
include a pyrite recovery circuit within the con-
centrator, which would extra t apprcxlmately 90%
of the pyrite. : L :

An aarlxer Kennecott memmran&um,samd that of the alternatzves
Eiﬁdled, the productlon of sulfuric acid at Ladysmmth is . the )
only tetally vmable metha& fﬁr d;spasxng af the pyrmta-. If the acxd

‘proﬂucea could be sold at $35 to 355 a ton, ROIs Iretuxn on’
investment] of 12% to 23% could be obtained respectively for a
total capital investment of approximately thirteen million
dollars. The memo éautioﬁed that a&ditioﬁal market research
is recommended to assess accurately the sulfurlc ac;d

demand/supply 51tuatlon in the mldwest bafcre a flnal deczszon i

- = - :

made - N “l . - .
On July 18, 1975, a Kennecoit dfficial sai&,

Representatives of the WDNR have expressed
concern that Kennecott does not have definit:
plans to treat the acidic effluent from the
waste containment area, which is calculated to
be about 25 gpm. I also have been concerned
this might hold up the environmental impact
statement approval and have requested that
MMD/RC to review the alternative methods of
disposal of pyrites from the mill tailings,
even if it were a break even or loss proposition.




This very enlightened position taken by this Kennecott

official should be fostered in the rules that you are abeuﬁ to

write. The removal or marketing of pyrite should be considered a
significant respo.sibility of the mining permit applicant even

if it is a break even or loss proposition and the rules should

reflect that concept.
EXXON AND PUBLIC HEARINGS

On November 2, 1978, I told a Department of Natural Resources
hearing panel that there are thlngs that Exxon could be doing
better. I made two specific suggastxans worth- regaatmng at this
meeting.

First,'Exxéanﬁculdi5Qnsi§e#¢gpbﬁs¢ging.0r qof$QonsQr§¢g“a

series of community forums where technical and public policy

problems associated with this proposed activity can be discussed.

These community forums would be briefing sessions for the public.

They would create an opportunity for exchange of information in

Son- «echﬁlcal language.

Second, Exxon sheuld sponsor or ca—spansor a series of

technical forums in whlch the corpqratzon descrlbes current

scienti’ic z:d@ engineering problems and alternative solutions

associated with the mine. These forums would be for the tech-

" nicians and professionals associated with mining. The issues

would be discussed in minute detail.

Exxon has not actéed upon these two recommendations.as of yet.

If it does not do so, it would be a mistake both to the company and

the community. Preparing for public meetings forces a company

-17-
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to think thiough its positicn more carefully and help focus

various issues.

A July 16, 1975, Kennecott memo demonstrates the importance
public. hearings have in focusing issues within a company. The
memo said in part as follows:

Tension and concern continue to be focused
on the waste containment area. Indeed I have
several concerns of my own which, needless to
say are not voiced in public. However, the
[DNR] Bureau continues to be uneasy over the
possibility of leachates from the waste area
and the FMC's lack of definitive plans to treat
‘such unplanned and possxhly acid-rich discharge.
It is the old gquestion, ‘what kappens if the
~anticipated 25gpm discharge is highly
acidic?' How would the company treat such
a fiuid? We have sm&esteyped this issue

'in the past but may. be - called to ai-zatsk: at
the heazlng,

Duwayne Gepken feels...that lack of
treatment methodology of leachates could
pose a serious stumbling block during the
public hearing. I concur and have brought
this matter to Bear Creek'’s attention o - _
' several times”in the past without success. -~ =~ - 7
(Emphasms snpplmed).

What this nemorandum tells us 15 that ccmpan1e$ wzll focus
on lssues when they knew that th&y are. xn an axena in Whl&h ‘they
do not have complete control of the questlens that are gnxng to

be asked or the alternatives that are .going to be provided. Exxon

must remember this in structuring its community participation

progran. From the highest to the lowest ranked employee, Exxon

must support efforts to establish alternative sources of infor-~

mation about mining impacts.

Perhaps an August 2, 1971, memorandum from a Salt Lake City

Kennecott employvee explains best why it is in Exxon's self interest

to follow some of the recommendations outlined above:

-18~



I believe it is important at this time to

also better familiarize the local residents of
our plans. It is necessary now for us to take
the initiative an establish an offensive position,
rather than finding themselves in a defensive,
excuse-making situation, as it seems we, as an
industry, are in so often. We must go to them
before they come to us. This will improve our
image, which has suffered for so long.

Exxon's style in dealing with the public decision-making
process in Wisconsin has been good. With some refinement it

can even be better.

REASONS 'O BE OPTIMISTIC

T

' We all have much to be optxmlstxc about as we approach
the rulewmaklng §rocass.- Flrst, Q&R stafflng 1n the metallla
mining field contlnues o improve. There is better organization
of staff and the people involved are becoming everwinére&singly
enthusmastlc. The remalnlng shortcamlngs are becom&ng more
readlly ldentlfled | Secona, the consansus approach to declslcn—
maklng remalns healtny. Thzrd, ine Inpact anrd is getﬁzng
closer to that perlod of tlme when xt ‘can- start to provxde re- "
sources to local unlts of gevernment éo that ﬁhey can mare‘ -
effectively participate in the proceedings of the Metallic Mining
Council. Fourth, we are all getting émarte: about the problems
and potential solutions surrounding metallic mining. The Metallic
Mining Council's activities of the past several months have been
most impressive. |

The Public Intervenor pledges his continued interest and

support in the metallic mining field. Because the public has

so much to gain or lose from appropriate or inappropriate copper




and zinc mining in Wisconsin, the Public Intervenor will be asking
difficult questions. I hope alllnnderstand that this is precisely

the role of the Public Intervenor.

-20-




The State of Wisconsin
Bepartment of Pustice

For Rel 3
Sadison For Selonce
53702 March 14, _-1‘979

MADISON — A camprehensive settlement of eigﬁt legal proceedings
hetween Flambeau Mining Corporation and the Wisconsin aepar_tméxt of
Natural Rescurces, the Town of Grant, Wisconsin's Envirormental Decade,
Inc., and the Public Intervenor was announced today. Settlement of the
proceedings marks an end to disputes which began on September 14, 1376
when the Flambeau Mining Corporation, a wholly owned subsxd:.ary of the

" Kermecott Copper corporatmn, flle& a mining penm.t applmatlm tz:: m.me
'a 6 million ton copper ore body in the Town of Grant, Rusk County, Ws.s-'
consin.
: ﬁz.ghlz_ghts c:f the settlanent mcixxie the fcllowmg
1. All parties have stipulated thattheyw:.llmtappealthe
( judgment and order of the Dane County Circuit Court dated December 27,
1978 dismissing Flambeau Mining Corporation's appeal of tﬁe INR order
dismissing Flambeau's orz.gmal mining permit application.; Any new
mining permit app}.lcatlm to be fn.led by Flambaau m.mng mzporatmn

w;x.ll thus be f::.led subjact to ﬂte prw:.smns of the thz:ee new en-'

v:.rommntally ralated mining b:.lls anacted by the last sass.wn of the

Wisconsin, Iegislature.
2. BAll parties have stipulated to dismissal with prejudice of the

three lawsuits filed by the Flambeau Mining Corporation to block
issuance of declaratory rulings by the Department of Natural Resources

regarding the appropriate regulatory scheme for controlling -métallic

mining wastes,
3. A declaratory ruling has been issued by the Wisconsin Departmant of

Natural Resources containing the following points:

—more-
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/ : (a) Flambeau Mining pmpased containment area must comply mth
| all applicable solid waste dlsposal laws and rules;
{b) theFlanﬁ:eaubhmngcorporatz,Qnminetailmgsareamlid
waste tmder current Wisconsin law; )
(c) the Flambeau Mmug Corporation proposed waste containment
area is a solid waste disposal site and Flambeau Mining Corporation

must obtain a solid waste disposal site operating license; 7
(d) the locational requirements of the current Department of Natural
Resources administrative code as to where solid waste sites may be

located are applicable to the proposed waste containment area of the

Flambeau Mining Corporation.
4, Flmauzmmmmammm:mmedasapartymthetm

petitions seeking declaratory rulings on whether tailings ponds are

point sources for pollution. The petitions remain pending.

5. The Town of Grant will receive $3,000 from Flambeau Mining Corporation

Aas part of the settlement. ‘ |

Charles H. Stoddard, Minong, Wisconsin, Chairman of the Citizen Advisory
Comitise to the Public Intervenor, expressed s:.trmg sugport for the settlement.
"Relations between the mining industry anai mvmmtal mups have been R
positive and constructive in the past two years. This sai;tlawnt hopefully
will reinforce this joint effort to develop realistic and strong regulations

which will allow metal mining to cperate in Wisconsin in an environmentally

safe mannex."
Peter A. Peshek, Public Intervenor, said, "Although we have taken a giant

step toward effective and envirommentally sound mining regulation, it must

also be realized that Wisconsin is not vet ready to issue new permits to

~ore—



authorize copper and zinc mining, i:;c:luding Exxon's proposed activity
in Forest County. The legislation enacted last session regulating
metallic mining delegated to the Metallic Mining Council and INR the
responsibility to develop a sound and effective scheme to regulate copper
and zince mining wastes. The declaratory ruling issued by IR today
provides the first major declaration of what will be part of the regulatory
framework to control copper and zinc mining wastes. Details will need to
be fleshed out by the Metallic Mining Council between now and May of
1980."

"In addition,” Peshek said, "the staff at DNR must be beefed up S0
that the publm can ba confldent that the State can effact.w.vely regulate

"such operatmns. We are hcpeﬁll t;hat the dec:.ss.ons wmch are reqm.red can

be made prior to the time Exxon pz:oposes to start operations.”

Kevin J. Lyons, a Milwaukee attorney representing the Town of Grant,
also expressed strong support for the settlement. "It represents a new
beginning. The Town of Grant is very encouraged by Xennecott's decision

to end expensive litigation. The cash settlement also reflects the right of

~ the taxpayers of a small town to reaovar part of the cé)éts of litigating

frivolous lawsuits brought by a glant opponent. While we. are prepared to
litigate again if necessary, we hope that period m Wisconsin's mining

history has passed.”
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The State of Wisconsin
Bepartment of Justice
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{5081 266.7333 Devid 4, Hanson

Deputy Attomey Gensrs

Mr. James Derocuin
Attorney at Law

121 South Pinckney Street
Madison, Wisconsin 53703

RE: Preliminary Outline of Policy
Issues for Mining Wastes Regulations

Dear Jim:

This letter is stimulated by .two recent. thoughts.
you have shared with me: First, you have suggested that
the time is drawing near for the pxelmm&nary exchange of
cutlines which can serve as the basis for discussing the
contents of Wisconsin's regulations to control mining
wastes. Second, you have suggested that all of us should
work hard to "track" the development of ideas regarding mlnlng
regulations.

I arv2e with both of your very insiteful comments.
This letter is intended as a very prelimlnary beglnlng
to both of your suggestlans. _ :

i

Below you will flnd a sexmes of thoughﬁs that I have
gathered in the last couple weeks as I have ‘considered the
scope of potential regulations for mining waste. In writing
this letter, I have not tried to datermlne what portions of
NR 180 would be appllcable'to mining wastes. I have made no .
effort to relate those provisions of NR 132 which might sexve
as part of the basis for further discussion. I have not tried .
to go through all of my files to get together all of the ideas
that probably exist therein. What I have tried to do is pro-
vide myself and hopefully you, a check list of some of the
things I have heard and seen in the recent past. The list is
not complete nor do I necessarily believe that each and every
item in this letter should be in the final rules. Most import-




antly, I have not tried to prioritize these items at this
time. I will number the ideas in order +o facilitate further -
written and oral communication.

Finally, I would hope within a month we will be able to
have a working check list which is broad enough and organized
in an effective enough manner that it can be commonly used for
further discussion. You inferred in today's Metallic Mining
meeting that Exxon is meeting in Chicago on December 12. My
Advisory Committee meets on December 14. It might be helpful
for those that we report to to be able to review some of our
thoughts if we could have them developed in the near future.

Given all of the qualifications and limitations that I
have stated, below please find the preliminary list of questions

or concerns worthy of some public debate:

1. Rules should be developed establishing standards

2. Rules should be written establishing minimum sizes
required for active disposal areas. For example, some lit-
erature suggest that 20 or 30 acres per 1,000 tons of daily
capacity of tailings would be appropriate.

3. Rules should be written establishing standards for ‘
the rate tailings embhankments can be raised per year. Factors
such as pulp density would become relevant in such standz.ds.

4. Standards regarding safety factors for tailings dams
should he written into_the ru1es. : '

5. SEQuld:a rulefbe_dévelqped_to.c:eate=a.présﬁmpﬁion
that tailings ponds be down stream from the mill so as to
guarantee gravity flow of the tailings?

6. Should a rule be developed prohibiting tailings on
any mineralized areas, vane extensions or access routes?

7. Should a tailings pond site locational requirement
include that the site be far enough away from projected mining
to preclude sepage, spills or runs into the mine through
faults, shafts or factures from mining operations?




8. Should Wisconsin's rules prohibit tailings flurry
sands as the outer embankment material in pyrite deposits?

9. Rules should be written to require the mining company
to install instruments to monitor movements in the tailings
pond's embankments and foundation. Results of such instrument
monitoring should be recorded and regularly submitted to DHR. -

10. Are borrow for materials for embankments for tail-
ings ponds be regulated under Ch. 421 under all circumstances?

11. As to tailings pond embankment work, regulations
should be written to require the company to regularly submit
results of moisture and density samples taken by the company
to assure certain things such as density.

12. Regulations might well be written so as to create
a presumption that -impervious tailings dams are to be required
‘and previous tailings dams are to be considered only for ore
bodies that do not have heavy metals or pyrite? ‘We might also
consider requiring impervious dams for all metallic mining in
Wisconsin.

' '13. What kind of standards does Wisconsin wish to develop.
if the mining company is to use internal drainage systems for
embankments and/or under tailings ponds. In order to insure
proper embankment construction and re-construction, should be
required two complete and separate ponds or .cells of ponds for
a minimum. Should we reguire regular alternating use of the
sites? Should we regquire regular schedule miintenance?

14. Should Wisconsin require tailings ponds. dams to be
built only in the down stream method because this method is
inherehtlyfa;saférjprqce&ure?tﬁgn%thefupgstreaMQmethaﬁjaf
‘construction? Under what circumstances should Wisconsin allow
the center  line method 6f econstruction? What standards: should

~ we develop to 5elect}theﬁabwnf$tgeamggrﬁgenﬁer{$iﬂﬁfmgthd&gof
- construction? S R IR e I R

15. What regulation should be written to regulate the
problem of "free board" which needs to he available at the
end of winter for storage of spring, snowmelt runoff so as to
avolid over tapping?

16. Should regulations be written to require tailings
basins effluent systems to be designed to have sufficient
capacity to handle maximum inflow into the basin and maintain
a minimum free board on the dam during the peak flow. Should
the regulations require the tailings ponds to be designed to
handle the peak 24-hour floodflow, with the re-occurence inter-
vals of 100 years plus the maximum production from the tailings
system?

-3~




17. What regulation should be written to require suf-<
ficient free board to prevent over topping of embankment
by waves? - .

18. What should be the state's standards for selection
of alternative tallings pond disposal systems? More specif~ -
ically, an dlternative approach to the single large basin or .
multiple isolated basins is +he celluar type of -construction,
in which sections of the total embankment are built separately
allowing for less active area at any given time. This altern-
ative may be more expensive, occupy more area but reduce dust
liftoff. Clearly, the mining companies and the staff should
know what the state standards for the selection pProcess of all
alternatives are.

19. Should a rule be established reguiring the companies
to direct all uncontaminated waters around a tailings basin?

20. Should the state create a xula-reqdiziﬁgfﬁealaiming
of water from tailings pond? Should the state mandate that
all tailings ponds water systems will be a closed system?

©21. What minimun engineering standards and rules should be

promulgated for drainage systems such as perforated pipe
drains, blanket or strip drains, ete.?.

22. Should a rule be established dictating a minimum
thickness of drainage layers, such as a minimum of 36 inches
thick?

23. A rule should be written requiring chemical tests
to be preformed on the embackment and drain materials and
the seepaged water, to insure capability of all of these
items. | S R K EERRE I

24.  What if anything should be said in rules about

injection and pumping wells to control polution?

25. A rule should be established requiring a program
to monitor seepage from tailings ponds and also require
periodic reporting of that seepage to DNR.

26. What, if any, rule should be written about the
final contours and cover for tailings ponds? Should the
tailings ponds be required to be designed in such a fashion
that they can support a layer of waste rock, about three
to five feet thick, which is a positive, permanent and re-
latively maintenance free method of fugitive dust control?
Should a rule be written requiring at least four feet of
soil on top of the tailings ponds? Should a rule be written
requiring all tailings ponds to have a cone- like shape
on top rather than to have an internal depression?

/.




27. should Wisconsin require equipment to be installed
to insure appropriate segregation of fine and course tailings
<o as to facilitate stability, seepage control and dust ‘
1ift off? How specific should. these rules get?

28. A rule should be written requiring trial batches
of raw tailings to be produced providing materials for labor-
atory testing. Such tests with the tailings could be used -
for testing seepage control for example. What other standardized
test should we require for these test samples of raw tailings?

29. Should we by rule create a presumption that the
pump barge system of reclaiming water in a tailings pond
system shall be required rather than (a) a decant tower
and pumping system or (b) a syphon and pumping systen.

30. Should we by rule require a spare tailing line
to be build adjoining the main system.

31. should we by rule require tailings piping lines
greater than one mile to be insulated and heat traced?

32. A rule should be developed which would require
Planningudata.t@qé?ﬁﬁtibe”whatr.iﬁ.anys-ané.how;.the_ﬁol—
-lowingfﬁgnctign94wiilxﬁe}pgefctmeajin,the{apglicanﬁfsaﬁailw
ing basin: S e T e T '

{a) Removal of tailing solids by sedimentation;

{b) Acid neutralization;

(c) Formétion of heavy metal participates (hydroxides);
(d) Sedimentation of metal precipitates;

{e) Perpatual retention of settled tailings and
precipitates; ' '

(£) Stabilization of oxidizable comstituents
(e.g., thiosalts and flowtation reagent residuals;

{g) Balancing action for fluctuations in influent
quality and quantity;

(h) Storm water storage and flow balancing;

(i) Water treatment facility for recycling water
to the mill; and

(3) Sedimentation and perpetual retention of
fibers present in the ore or created in the

milling process.




U its water budget program: Such 4

33. What special rules are going to be written to
control the fugitive dust problem associated with tailings .
ponds? Are we going to require a certain percentage of
that tailings pond to be always covered by water; there .
appears to be no reason to rely soley on ambient air quality
standards for dust control because the industry may well
be able to do better if higher standards were established
for tailings Wisconsin establish

34. What if any special water guality standards should
Wisconsin establish as to the toxicity of Xanthates and
other reagents used in the concentrating process?

35. By rule, what should Wisconsin establish as the
uniform acquatic organisms for monitoring heavy metal polution
in waters associated with metallic mining. What are the
"good indicators® of heavy metal polution?

36. Should we standardize Ehdseftésts which will be

required, by rule, in all metallic mining operaticn applications? __.“ﬁ

37. A rule should be developed which requires applicant
in submitting its water budget data to DNR to consider the
100 year dry year and the 100 year wet year in describing
| r b _data would also consider
”the'lBOHyearfhigh-QVaporaticnryéar:éﬁﬁritﬁfrelafioﬁSHip'
to the 100 year low participation year.

38. What if any rules should be written requiring
all catchment waters to be diverted around waste rock piles?

35. A rule should be written requiring applicants
to provide data about the volume of seepage into regional
_ground water from waste rock piles. ‘

40. Should a rule be;w:itténtﬁQQﬁiring-was&enrack
to be located on an impermeable base? .
| 41. What if any standard should be established about
requiring applicants to put in recovery systems Ffor water
running off of lean ore and waste rock piles?

42. Should a rule be establishe&_requizing money companies
to recycle their tailings ponds water rather than discharging
it? ' : '

43. - What if any rule should be written requiring a
surge pond to be established at all mining cites?

44. A rule should be developed requiring an applicant
to submit information on the potential toxicity of copper
and/or zinc to algae in potential receiving waters of effuluent
and seepage, said data including information on the receiving

waters:

-




(a) Alkalinity;
(b) PH; '

(c) Ability of water to complex metals;

(d) Syngergistic and antagonistic interactions
among metal ions;

(e} Species composition of the photo planktin
community; and

(£} Prior exposure of the community to copper
and/or zinc.

45. A rule should be written requiring an applicant

to submit plans on how his operation intends to minimize
acid reigns.

45. what if any special water quality standards should
be developed for metallic mining operations? What criterion
or criteria shall be established by rule for measuring adversed
enviromental impact on water? : .

SR ¥ As part of the application, a rule should require
-sabstantialqacquatiégtaxicitygteatiﬁg,;.ﬁftéstyshéﬁldﬁbe:;gp
made for ail-potential“'eceivingawabérs‘aﬁéﬁtkgseﬁﬁéstg,f;ﬂn
should be conducted in the field on an aray of native species
in natural water for at least 30 days. The measure of such
test "chronic" level except where it is scientifically re-
quired to use "acute" tests.

- 48. A rule should be developed requiring a potential -
receiving waters of seepage Or direct discharges be tested
for: (a) PH; (b) hardness; (c) alkalinity; and (4) temperature -
~since increasing amounts of (a), (b), and (¢) will reduce
the effects of toxic metals while increases in (d) will
reduce the time for toxic metals to work.

&9. BApplicants should be required to provide data -
on what the effects of several heavy metals in water at
one time will do to the receiving water. Applicants should ~
be required to provide data on what the joint toxicity of

the metals will be.

50. Specific water quality standards for metallic
mining might be developed which require that discharges,
if any would result from such operations may not (a) reduce
the number of acquatic species in the receiving water, (b)
change the abundance of species in receiving waters, and -
{c) change the dominate species in the receiving waters. .




51. Wisconsin should consider a rule requiring discrete
tailing disposal areas to be-limited to the confines of . -
a single major water course and water shed boundries and
not to be able to be located in more than one of the 28
major water shed systems in Wisconsin.

52. We should consider developing a rule which would
prohibit crossing of major water courses by tailing pipelines
or at least creating a rule which establishes a presumption
against such crossing unless certain other standards are

met.

53. Consideration should be given to requiking mills
and tailings ponds to be located in the same water shed.

54. What. rules should be developed to regulate blockage
breakage and leakage of tailings~piges? .

55. A rule should be written requiring an aéplicant
to submit design analysis for tailings ponds which includes
the follcwigg: E _

{a)  Economic comparison of alternatives;

(b) Seepage analysis;

(c) Stability analysis;

{d) Settlement analysis;
{e) Hydrogelogical analysis; and

(£) Alternative construction materials and stabilization =
procedures. -

56. A rule Sﬁéul&;be'&évelapéﬁ_zeQairing,monéy-camgany
to make periodic reports and DNR staff to do periodic inspections
on foundation preparation and £ill placement for tailings
ponds.

57. Applicants by rule should be required to provide
data on tailings pond effuluent which would include such
items such as sedimentation characteristics, turbidity,
PH, metallic ion count. A rule should be developed requiring
applicant to provide data to DNR on core drilling for locations
of faults, plains and weaknesses mineralization and ground
water and such other data as is necessary to determine
the appropriateness or inappropriateness of the location
of a potential tailings pond. .

3-




58. By rule, applicants should be required to provide
_pNR with information on the long term storage volume and
schedule storage requirements for both waste rock and tailings
ponds. '

59. Should a rule be developed requiring applicants
to establish a trial tailings pond enbankment section incorporating
‘the potential embankment materials and require a stability :
analysis to be done for the trial section to determine the
factor of safety.

60. By rule, the applicant should be zequi#ed to prepare
a detailed construction drawing and specifications for foundation -
treatment, field placement and waste disposal. . .

6l. By rule, applicants should be required to submit
data on planning, designing construction of the effuluent
or r reclaim water system. '




™ 63. By rule, establish standards and procedures by which
the applicant is to search for tailings pond and waste rock
sites. Should we establish minimum search areas? Should we
establish exclusion criteria? What should be established as
minimum evaluation site criteria? B

64. By rule, should Wisconsin require waste rock, leach-
ing tests to be conducted prior to the application being
granted or denied? ,

65. By rule, require applicant to have spare waste
containment materials present on site as back-up for unforseen
seepage or safety problems from the tailings pond embankment.

66. By rule, establish maximum angles of slopage for
tailings ponds embankments. :

67. Should a rule be developed which will prohibit
mining companies from placing pyrite wastes in either above~
ground sites or in any other area which would bring them in
contact with ground or surface water? What £lexibility should
be given to such standards, if any? ' :

This letter represents the Public Intervenor's effort to
begin a formal dialogue on the public policy guestions sur-
rounding controlling mining wastes. I look forward to your
contributions to this list so that we can have a preliminary

working document.

PETER A.
Public Intervenor

PAP /mkp
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BEFORE THE

STATE OF WISCONSIN

DEPARTMENT OF NATURAL RESOURCES

In the Matter of a Public Hearing to Receive )
the Views and Comments of the Public Concerning )
The Exxon Minerals Company, U.S8.A. Zinc-Copper )
Discovery Near Crandon, Forest County, Wisconsin )

1H-78-94

TESTIMQ&Y-OF PUBLIC-INTERVENGR

Mr, Examlner,_tha ﬁepartment oﬁ Natural Resources is to

be congratulated fer providlng thms cppartunlty to discuss

the publzc pOllCY questlons surruundlng Exxon 8 proposed

' copper~z;nc mxnxng project. Whmle mlnlng may b& $eme seven

years away, there is much te be learned from a public exchange

of information and views among private citizens, elected
officials, local and state units of goverﬁment{ the private
sector and envzronmental groups. |

The Puhll¢ Intervancr zs charged by the Leqzslature
with the responsxbmllty cf advocatlng and seeklng prctectxon
of the publlc rlghts in the envmrcnment.' Because the publzc
has so much to gain or lose from appropriate or inappropriate
copper and zinc mining in Wisconsin, the Citizen Advisory

Committee to the Public Intervenor has directed that metallic

mininé be the number one program priority of the Public

Intervenor's office.
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This paper will be divided into the following four
parts: 1) An Historic Overview; 2) Exxon and Future Public
Policy Decisions; 3) DNR and Future Public Policy Decisions;
and 4) The Role of Other State Agencies in Future Public

Policy Development.
AN HISTORICAL OVERVIEW

- In Octnber of 1976, a series of events began which bxmng‘
us to today s hearing. The Kennecott Capger Cbrporat;on had

sought permission from DNR to open a six million ton copper

' ;g;mlne in the Town of Granﬁ in Rusk county. A DNR‘hearlng

examiner ccndncted a hearing on the procae&ing.f The cmtzzen$

of the Town of Grant believed that it was premature to approve
such an application. The town hired Attorney Kevin Lyons,

a well respected trial attorney. The town solicited and

received the support of the Natural'ﬁesources aéfense Council

and the Public Intervenor.

Within a short period of tlma, all thrae lawyers and
their clients came to recognize that Wisconsin was not then
in any position to determine intelligently whether or under
what conditions Kennecott should be permitted to mine its
Ladysmith ore body. It was even more evident that the State
of Wisconsin did not have a comprehensive and integrated B

regulatory scheme for copper and zinc mining. In time, the
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DNR hearing examiner came to recognize these and other probf_
lems and dismissed in our view appropriately, the Kennecott
mining application.

Tmmediately upon the adjournment of the Kennecott mining
permit application hearings, there began a political process
which would propel Wisconsin into the lead nationwide in an
effort to regulate metallic mining operations. The Natural
Resources Defense Council, under the guidance of Attorney
Frank Turkheimer, now United States Attorney for the Western
District of Wisconsin, prepared a comprehensive papex'én the
inadequacies of the 1973 Metallic Mine Reclamatioﬁ Act, -
and made a: serzas of recommendatlons for changes. Specxal
commlttees of the Leglslature whlch had thus far been prznc;4
pally concerned with taxation of mining operations formed a
special working group to evaluate the need for additional
regulation of the industry and propose changes in the statutes.

Under tha able leadership of Representatives Mary Lou
Muntz and Harvey Dueholm and State Senators Mlchele Radosavich
and Henry Dorman a comprehensive new regulatory schéme for
metallic mining was developed. The-new consensus legislation
was developed thanks in very large measure to the able efforts
of Exxon attorney James Derouin and Exxon gecologist Ed May
and many environmental representatives, particularly Peter

Anderson of the Wisconsin Environmental Decade. This legis~
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lation was adopted by a nearly unanimous vote of the Wis-
consin Legislature. Since that time, final administrative
rules for the Metallic xining;ﬁaclamaticn Act have been pﬁ£
in place by the Department of Natural Resdurcas.

However;'because of the lack of federal direction and
the complexity of the problem, the Wisconsin Legislature did
not make any final decisions about the location of and regulation
of waste containment areas associated with copper and zinc
mines. That decision was delegated to the Department of
Natural Resources and the Metallic Mining Reclamaﬁion_ﬂouncil.
‘The Department and the:Céuﬁaii areftﬁ7&bmp1eéé'their work;by
May 21, 1980. _
i From ‘a publlc pcllcy perspectzve zn llght oﬁ thase
historic developments, Wisconsin has not been, and is not yet
ready, to issue any new permits authorizing the mining of
copper and zinc. This conclusion covers Exxon's proposed
mining activity in Forest County.

There are two reasons tc justify this ccnclu51on.
First, Wisconsin dcas not cnrrently have in place a regul~
.atory scheme to pratect the envxranment fram the dangers of
waste containment areas and tailings ponds assoclated with
copper and zinc mines. Neither does the federal government
have such regulations. In the absence of a well recognized
and well thought out comprehensive regulatory process, it
would be inappropriate for the State of Wisconsin to grant:
permits for new zinc and copper mines. Second, DNR is not

staffed or financed today at a level to warrant public con-




fidence that it can effectively reéﬁlate Exxon. However,
substantial progress has been made ih this area and there is
cvery reason to be optimistic that this problem can be over-
come prior to the time Exxon seeks permission to mine in
Forest Countf. |

In summary, the State of Wisconsin in the fall of 1976
came perilously close to granting mining permits to Kennecott
when the state was in no position to make an intelligent
decision on that issue. Very substantial progress has been
- made since that time and our state has now‘cqmpleted some 75
to 80 percent of the tasks that need to be done before mining
companles may once again seek permisszon to operate new mines
in Wmsconszn. sttory has treated ‘the Wzsconsxn env1rcnment'.
well on this issue. 1In large measure, the people of the Town
of Grant are responsible for these developments. This exper-—
ience also tells us that the people of the towns of Nashville
and Lincoln can have the same impact in writing their own

futures if they choose to do so.

EXXON AND FUTURE PUBLIC POLICY DECISIONS

Exxon has been an excellent corporate citizen in Wis~-
consin in the environmental field. The corporation has
chosen to challenge its employes and corporate technical

skills as well as to challenge those who will regulate so as




¥

to develop the new technology and laws to meet Wisconsin's
demanding environmental standards and concerns. They haﬁe
brought to Wisconsin a staff which on the whole is very
envirenmentally aware. They have positively and construc-
tively participated in the development of apprcériatly
stringent envirommental regulations. Exxon has hired con-
sultants and lawyers who are willing to listen to state
objectives and to try to reach them. What else should Exxon
be doing? What could Exxon be doing better? Iuwngié #ffex
the following suggestions for aonsiderétion: B

(1) Exxon should ccnsider sponsoring or cosponsoring

a series of communzty foxums where technzcalﬁf] TTffgffﬁ;f

H'pollcy problems asscclata& thh its propased éééiviéiéé één
be discussed. These community forums would be briefing
sessions for the public. They wbﬁld create an opportunity
for exchange of inférmation in non technical language.

{2} Exxon should spcnsur or cosponscr a series ef tech~
nical forums in whlch the carparatzon descrlbes current
.;SClentlflc and englneerlng pxablems and altexnatzve solutlens
associated with the time. These forums would be for the
technician and professionals associated with mining. The
issues would‘he discussed in minute detail.

The technical forum is as important to the citizens of
the Séate as are the community forums. We are asking Exxgg
to develop technical and engineering solutions beyond those
which Kennecott had been prepared to offer in Ladysmith. In
order to understand the Public policy consequences of new

technology and in order technological problems be openly




discussed so that the alternétives éan be publicly known and
publicly debated. -

{3) Exxon has expressed'éhe conclusion that it will
need to use wetlands in order to dispose of its mine wastes.
Many citizené have uneguivocally 6ppcsed this Exxon position.
Much of this opposition is centered around the concept that
in the absence of a state wetlands protection program, it is
indefensible to permit any further destruction of this price-
less asset. Exxon should use its social resources to play a
positive and constructive role in-assisting'Wiscqnsin in the
development of a statewide wetlands protection érogrém-which
would establish standards and crlterla for the use of wetlands.

(4) Exxon must redouble 1ts alraaﬁy suhstantlal efferts;f
to communicate with the regulator. Early exchange of pre-
liminary technical and scientific data is a must i1f there are
to be facts upon which preliminary policy direction can be
established. |

(5) It is important that Exxon develop management stab-
ility and continuity for the Wxsconazn projeﬁt. Bcngmxange
policy development should be faallltated by such stabxllty.

. {6) Exxon's public relation program should continually
and accurately reflect that the environmental regulations
being developed in Wisconsin have been established with the
full consent and support of Exxon. Every sentence and every
paragraph of Chapters 377 and 421, Laws of 1977, the cornérw
stones of regulation of the mining industry in this State,

were prepared in joint participation with Exxon representatives

and environmental groups.




(7} There appears to be incraésing reason to believe
that there is a potential for environmental problems assoc—
iated with leachate from waste rock pilles associated with‘
zinc and copper mining. Either Exxon or the Department of
Natural Resources or both jointly should immediately begin
exploring the development of a laboratory and field testing
program in order to determine the leachate problems assoc-
iated with waste rock from the proposed Crandon Mine.

I would stxongly recommend that the field and laboratory
testing procedures develaped by the University of Minnesota
for the aepper~n1¢kel study in that state serve as the mn&el
for such a study. It may well be that the Univers;ty of M;n—
f inesota would be zn a posmticn to actually do the study.. The .

“source of matarlals for the study could be materials removed
during the prospecting program to be conducted by Exxon
sometime in the nek; few years.

(8) Exxon should publicly and unequivocally state its
intent not to file mining permit applications until Wisconsin
has a comprehensive regulato:y_gcheﬁa for mining wa#tes,_

The threat that Exxon mighﬁ uninlaterally prqcaad'wﬁégfapregulatary$ F
vacuum exists would be removed by such a policy declaration

by the corporation.




{3) As Exxon makes varicu# of its reports available
to the public and to the regulator, it is imperative that
this material be developed in such a way so that the public
and the regulator can understand what the various alternatives
are in any given phase of mining development. Not only must
the public and regulator understanﬁ what those alternatlves
are, there must alse be a general understanding of which
alternatives the campany has elxm;nated and the reasons it
prefers the one it intends to adopt. -
o It 13 the nnﬁerstanaing of tha technmcal ‘and: policy -
alternatzves Whlch w111 maxmmlze environmental pratactzon.' 
For example, should Exxon have one huge 600 acre tailings
pond or should it develop a series of smaller tailings ponds
which can be reclaiﬁed at a faster rate? What is the safest
way to protect the env:.romnent from the cadmium assocz.ated
with the ore hcdy” Thesa are hut two of the k;nas of. questxons
' that the public. would 1zke to have alscusaea ‘as the praject
information is davelopad. thle the legal process is a very
effective instrument to protect the public's rights, it is
far easier and more canstructiva to develop new horizons of
en§irpnmenta1 protection through consensus and dialogue. To
have such dialogue requires expanding the kinds of inform-
ation the public should receive over the course of many yéars

from Exxon.




To summarize this portion of my remarks, Exxon has done
a constructive job to date in the envirommental field in
Wisconsin. The citizens of Wiécan$in should continue to
expect even more from Exxon in the future. The State should
loock forward to a very exciting next few years of policy

development with Exxon playing a very pxamiﬁent role.

DNR AND FUTURE POLICY DECISIONS

DNR does not have substantial expertise in the regulation

:ﬁf metallic mining., The gtate does not have a comprah3551ve
.regulatary scheme in place for metallic minlng.

| - Given these two factars, the proc&ss by whmch th&s state
wlll regulate Exxon thrangh DNR in- the naxt few years should
be viewed by DNR staff as follows: 1) The prepermitting and
permitting process that the Department will go through with
the Crandon prajectjbffexs current and future staff an oppor-
tunity to gain working knowledge of of knowledge of metallic
3ﬁining in massive sulpﬁide depcsiﬁs. This;qn the jdh-ttéiﬁ;
ing opportunity should be maximizeaiand the toy-man§gemanﬁ
.téam at DNR should recagniée this ﬁnique oppotﬁuniﬁy;né§zthe
prepermitting and permitting process surrounding the Crandon
projects offers an opportunity for DNR to understand policy
alternatives and to use_ this experience as a basis for devel-~
opment of final regqulations to control metallié mining oper-

ations; and 3) the prepermitting and permitting process
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associated with the Crandon projecé allows an opportunity
for DNR staff to gather the kind of technical data necessary
in order to approve or disapﬁrove this particular proposed
mining activity.

The DN# staff and the DNR management team must recognize
then that the Crandon project offers all three benefits to
the Department. All three goals must be considered as the
Department determines what staff activities will or will not
occur relative to the Crandon project. If the Department
chooses to view this opportunity as only one of approving or.
disapproving the project, 1t will fﬁil to maximize the oppor—
tunity:to expand this.stgte's”ability_;p protect_its_qwn
h”'éﬁ§ir§nﬁéﬁ£;” O I ST 1 e SR .

It is this concern which has caused the Metallic Mining
Reclamation Council to request the secretary to consider
appointing specificxindividuals to be responsible for the
development of the Department's policy on Metallic Mining.

It is also the conce:ﬁ'whiah has caused the Metallic Mining
:€¢uncil to request-thé_Secretary to ﬁgkg sure the staff
attends Metallic Mininé Council meetings wheﬁe technical data
is being developed and where policy alternatives are being
explored.

The Department's staff should be most eager to partici-

pate in this exciting venture. To date, there has been some

resistance to such participation.




¥
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DNR staff did a most effective job of preparing admin- -
istrative rules to implement the Metallic Mining Reclamation
Act of 1978. Gordon Rienke'and Rick Henneger of the DNR
staff deserve praise for the pramptness-they displayed in
preparing the‘complex administrative rules which met with the
approval of all concerned. There are some préblam areas at
DNR which will impact upon future public policy development.
Four areas of concern are worthy of specific note.

(1) DNR staff should maximize its opportunity to
communicate with Exxon at an aaxly:Stagefofﬁtﬁe grajgét

design. fThe Department should not wait for Exxon to complete

. all of its_enginaering,ags;gns_bgﬁqu_ggttigggﬁegplxﬁinvolveé_; e

" in the environmental impact process. Policy and technical
alternatives should become a subject of regular dialogue
between the regulator and the regulated at a very early
date. | '

(2) DNR has been sitting on a series of declaratory
ruling petitions sincé Nbvember-qf I§7€;_ @wc yaér3 havé_

. passed since the-petitionsfwe:é-fiiéé=aﬁd theaaegarﬁméﬁt_
.'has vet to conduct a hearing'fegaréiné-them. -

These petitions deal with what laws are applicable to
the regulation of metallic mining wastes. It is totally
indefensible that the Department has failed to hold hearings
on these petitions and to render a judgment. The DNR staff
has a right to know what laws are going to applicable. Exxon

and Kennecott have a right to know what laws are going to
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requlate them. In planning for engineering solutions, they

need to know what standards wlzl be applicable. Local anits

of government should know what laws are going to be used to

regulate mining so that they can tell the legislators whether

there is sufficient or insufficient protection.
The Department staff has no reasonable defense for '

its failure to proceed to hearing on these petitions. The

Secretary of the Department should immediately direét that
the citizens that sought these rulings be given their day in
court and a judgment ren&ered in the very near future.

{3) One of the major problems assecxated wzth massive

sulph;&e ccpper an& zmnc deposzts 1s the 1arge amounts of

'f%pyrztes which wxll be seyarateﬁ in the concentratlng p:ocess.='~-

puring the summer of 1978, Department staff began to explore

possible studies which might be conducted to resolve this
environmental problém. DNR has been stalling on this issue
since August. The Department shoul&honce again move forward
with its pre—Auguét effcrts.

(4) Tha ﬁepartment will over the course of time hlre

nearly two dozen people o flll posltlons in the Env1renmental

Impact Bureau and the Solid Waste Bureau. Given the Depart-
ment's current limited knowledge on metallic mining, recruit-
ment efforts should be designed so as to guarantee that a
numbef of the individuals will be brought aboard as employes

have experience in the metallic mining field.




v

In addition to the internal improvements within DNR that
are possible, the Department will need to develop admini~ -
strative rules for the requlatidﬁ of mining wastes. Two
areas of potential interest are worthy of specific examination.

First, it is increasingly clear that the Metallic Mining
Council should develop a public policy positibn on what |
mining companies should be prepared +o do with the miliions
upon millions of tons of pyrites that will result from their
mining activities. The Council should seriously consider
developing a rulé which will prohibit mining companies from
placing pyrite waste in either above ground sites or in aﬁy
_:jother area which wnuld brlng them in csntact w;th ground or
:surface water. Neaessarily then, minxng companies wvuld
be expected to separate pyrites in the concentrating process
and sell them or use them as backfill. Tﬁese standards may
need some flexibili£§ to recognize unique problems. It will
be up to mining companies to recommend standards for such
excaétions. Second, testimony received from environmental-
:_igts in Minnesota would suggest that this state ought to be
concerned with the nature of the chemicals that are used is
the separation process. The Mining Reclamation Council
should begin to consider the development of rules which will
regulate the use of chemicals ih.the concentration process.

In summary, one must be impressed with the fact that DNR
is making progress in defining its appropriate role in thaw
regulation of metallic mining. There appears to be more and

more appropriate staff interest in the subject area. One can
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only hope that many of the suggestions that I have outlined -

today are adopted by the Department.

. THE ROLE OF OTHER STATE AGENCIES

IN FUTURE PUBLIC POLICY DEVELOPMENT

While the citizens of this state will be depending upon
DNR to develop the large majority of regulations to protect
Wisconsin's environment from metallic mining operations,
there is also a role for other state'aganéies in the devel~
opment of such policy alternatives. My remarks wiil ﬁg )
'~_11m1ted tc the Departments of Revenue, the admmn;sﬁzatlon
'and Business Davelcpment anad the anverszty of Wzsconsmn,“
Madiscon.

Robert Melbourne and the Department of Revenue have
displayed a keen understanding of how state agencies can
assist DNR in insuring appropriate metallic mininq operations
consistent with good enviromment. Three exaﬁples aﬁé'teaéily
apparent. First, the Separtmant uf Revenue has been cancerned
since 1976 with the 1nadequaclas of the Kennecott EIS in
analyzing the social and economic consequences of mining in
Rusk County. The Department has written to the Wisconsin
Environmental Policy Act interagency coordinating committee
requesting that the committee consider the problem of how
agencies are to adequately measure social and economic impacts

of major projects in the absence of staff expertise.
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This policy initiative on thefpart of Department of
Revenue is a recognition that Wisconsin is going to need to
intergrate multiple agency particmpatzon 1n the drafting of
complex environmental impact statements.

Second,dthe Department of Revenue has published a com-
prehensive report on the social and economical consequences
of metallic mining in northern Wisconsin.

Third, Department of Revenue's efforts to develop models
to measure social and economic impacts of future mining
activities will also have a positive contribution to ‘sound
public policy creatlan.

The wcrk cf members of the Unlverslty of Wmscons;n -

Tﬁfﬁ-Madmson faculty in the area of matallic mznlng Ls alsa tc e

commended. Of most notable recognition, is the work of
Professor John Strasma of the Department of agricultural
Economics who haé éoncerned himself with the development of
economic data which w111 provide public policymakers with the

_klnd of information necessary in develaplng approprzate

'___envzrcnmental regulatlon. 9rofassox Dunaan Hankxn af the o

Unlvar51ty of WlSCUHSln extenszcn has dnne extenszve resaarch
on the alternatives in leasing public lands. Professor
Meredith Ostrom, Director, of the Geological Natural History
Survey has directed research on zoning and various other
technical and public policy issues connected with mining.
Their intimate knowledge of the econcmics of metallic mining
has and will continue to bare immeasureable fruit as public

policy formulas are completed in this state.
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The Department of Administration has been farsighted and

creative in its contribution to the development of Wisconsin's

policy for metallic mining. %he work of Tom Krauskopf and
other in projecting the scope fo public policy needs is to
be cummended; |

However, the Department of Administration‘mﬁst resolve
one important manpower problem. DNR needs to hire consult-
ants to do an effective job of preparing environmental impact
statements. The last session of Legislature recognized this
problem and spacmf&cally expanded the"charge—back“ pxagxam
whlch will allow DNR to charge back EIS praparatznn costs to

Exxon.

DNR now belleves that lt appears that it &oes not have

an adequate funding mechanism to pay for ccnsultant services.

The reason the Department uses the word "appears” is because

DOA has not firmed up its position on the issue of whether
"refund of expenditure" or GPR earned {or both) approaches
are approprlate machanxsms to pay for consultant sarVLces.

iWhlle DNR has on at least two cacasxons retamned Unxversmty

Hassoc1ated consultants for EIS work and charged the: cost

thereof back to the applicant, DOA is now uncertain whether
the "refund of expenditure" approach is apprpriate and/or

statorily permitted.
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{ .. I. POLICY ISSUES TO BE ADDRESSED.

wlsmmdcesmtcmmﬂyhmemphceanagraadmm@mmnm
smveregzﬂatoxyscfmaforwastemmmntareasandtaﬂngs
ponds associated with mining. Confusion exists as to how various
laws can and/or should be applied in an understandable and coordi-
nated fashion — e.g., reclamation laws; sc:l.uiwaatalam water
laws; air laws; drinking water laws, etc.

II. ROLE OF THE METALLTC MINING COUNCIL IN ADDRESSING POLICY QUESTIONS.

A. On May 21, 1978, s. 15.347(12), Wisconsin Statutes, became
affective and reads:

15347(12)Wcmm~;3cam _’Ihere:.sc:eamdmtm
depar@mtofnaﬁmalmsmmmsan%lhcmmml
__%oﬁ?grmsmmr&mamﬁymmcf
ecopamic, scaientific and envirommental viewpoints. . Members
shallbeappomtedbyﬂxesemtaxyafmdeparmmfar
staggared3~yeartmas The council shall advise the depart-
_ ment on the implementation of ss. 144.43, 144.44, l44'4_,
L 144.442, 144.445, 144.60 to 144,74 and 144.80 to 144.94 as
- those stammxysectlmsmhtemmt&mcm'm thig @
state. The council shall serve as an advisory, problem-solv-
mgbodymmﬁcmthandadvmatmd@armmmmtmrs
mlatmqmmrecmatmafmmdlanﬁmﬂnsmteaﬁdm
methods of and criteria for the location, des:_gn, construction
andcnaratmnamimmtmanceofsﬂesandfmh&esﬁorthe
dIsposal of mine-related wastes. ALL rules proposed by the
d@mmmmmmzmmmmmm
tion shall be submitted to the COuncil IOr review and comment
orior to the time the rules are proposed in final draft fomm
by the department. 'Ihedepartamtskmlltrarmttmmtten
comments of all members of the council submdtting writken
mmtswmththesunmxycftlapmposaﬁmﬂestotheagpm—
priate standing comittees of the legislature under s. 227, 018¢(2).
Wr&ttenmmutasofallmeetmgsofthemmlshaﬁbepr&pam
by the department and made available to all interested parties

upcn request.

B. On the same date, s. 144.43(lm), Wisconsin Statutes, became
effective [as part of Chapter 377, lLaws of 1977 which revised
Wisconsin's solid waste laws and implemented in Wisconsin the
federal Resource Conservation and Recovery Act of 1976 (RCRA)]
and reads:

144.43(Im) No later than 24 months after the effective date
of this act (1977), the department shall adopt, with the
advice and comment of the metallic mining cowuncil, rules for
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